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WEBINAR: JAPANESE EXPATRIATE COMPLIMENTARY WEBINAR 

ON EMPLOYMENT LAW AND PRACTICAL TIPS FOR LIVING IN THE 

UNITED STATES 

 

On April 26, 2017, Masa Katsumi, an attorney in our Employment, 

Labor and Benefits group will present a webinar for Japanese 

expatriates who work and live in the United States. The webinar 

entitled, “An Overview of Employment Law and Practical Tips For 

Living in the U.S.,” will provide an overview of various U.S. 

employment laws and review key differences between employment 

laws of the U.S. and Japan. Additionally, Masa will provide practical 

tips for living in the U.S., including interacting with U.S. competitors 

and employees, and emailing correspondence with the parent 

company.  

This entire presentation and all PowerPoint materials will be 

presented in Japanese. Registration is currently open and is being 

accepted on the Masuda Funai website. Click on this link to register. 

THE NEW ACTING CHAIRMAN OF NLRB ADVOCATES FOR THE 

OVERTURNING OF THE BOARD’S EMPLOYEE HANDBOOK 

STANDARDS 

By Masanari Katsumi   

On February 24, 2017, the National Labor Relations Board (“NLRB”), 

in Cellco Partnership dba Verizon Wireless, Cases 28-CA-145221, 

ruled that Verizon Wireless (“Verizon”) change certain provisions in its 

2015 employee handbook because they could be reasonably 

understood as an attempt to prevent Verizon employees from 

discussing their terms and conditions of employment in violation of the 

National Labor Relations Act (“NLRA”). While the NLRB’s ruling in this 

case is certainly important, the partial dissent written by the NLRB’s 

newly appointed Acting Chairman Phillip Miscimarra is receiving as 

much attention as the ruling itself because, in the dissent, the 

Chairman called for the overturning of some significant NLRB 

decisions governing employee handbooks and the provisions they 

may contain.   

http://www.masudafunai.com/showevent.aspx?Show=9163
https://attendee.gotowebinar.com/register/9143324672959058179
http://www.masudafunai.com/showbio.aspx?Show=8900
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Chairman Miscimarra specifically criticized two major decisions of the NLRB,  Lutheran Heritage Village-Livonia, 

343 NLRB 646 (2004), and Purple Communications, Inc., 361 NLRB No. 126 (2014). Lutheran established the 

“reasonably construe” standard that the NLRB currently uses to determine the validity of an employer’s rule or 

policy. According to the Lutheran standard, the employer’s rule or policy is invalid if it can be reasonably construed 

as prohibiting employees from discussing terms and conditions of employment in violation of the NLRA. The 

Chairman argued that the standard in Lutheran should be replaced by another standard that evaluates an 

employer’s rule or policy by balancing an employer’s legitimate justifications for the rule/policy and the rule/policy’s 

potential effect on NLRA protected activities.  

The Chairman also disagreed with the NLRB’s decision in Purple Communications. Purple Communications 

stands for the proposition that, if an employer grants its employees access to its email system for work-related 

purposes, then the employees are rebuttably presumed to have a right to use that system to engage in NLRA-

protected communications when they are not working. The Chairman argued that the NLRB should overrule its 

decision in Purple Communications and reinstate its holding in Register Guard, 351 NLRB 1110 (2007), which 

recognizes the right of employers to control the uses of their own property, including their email systems, provided 

that they do not discriminate against NLRA-protected communications by distinguishing between permitted and 

prohibited uses along Section 7 lines. 

Chairman Miscimarra’s partial dissent in Verizon Wireless illustrates a stark contrast between the Board’s current 

standards and Chairman’s views, at least with respect to the evaluation of employee handbook provisions. 

Oftentimes, a change in the presidency leads to major policy changes at various national agencies and the NLRB 

is no exception. Chairman Miscimarra was appointed by President Donald Trump as the new Acting Chairman 

on January 26, 2017, and, one month into his new role, the Chairman’s dissent is certainly revealing as to his 

very different vision of the direction that the NLRB should head to in the future.   

IRS PUBLISHES SUBSTANTIATION GUIDANCE FOR 401(K) HARDSHIP DISTRIBUTIONS 

By Frank J. Del Barto  

On February 23, 2017, the Acting Director of the IRS’s Employee Plans Examinations unit issued a memorandum 

to EP Examination employees that sets forth certain substantiation guidelines that such employees should follow 

when determining whether a 401(k) hardship distribution is to be “deemed on account of an immediate and heavy 

financial need,” under the safe-harbor regulations.   

Many 401(k) plans permit employees to receive a distribution of their elective deferrals if the distribution is required 

to meet the employee’s immediate and heavy financial need. In accordance with the regulations, a distribution is 

deemed to be for an immediate and heavy financial need if it is provided for one or more of the following six 

reasons: (1) expenses for medical care deductible under section 213(d), (2) costs related to the purchase of a 

principal residence, (3) payment of tuition and room and board expenses for up to the next 12 months of post-

secondary education, (4) payment necessary to prevent the eviction of employee from principal residence or the 

foreclosure of the mortgage on a principal residence, (5) payments for burial expenses, and (6) expenses for 

repair of damages to the principal that would qualify as a casualty deduction under section 165. 

The memorandum instructs the Employee Plans Examiner personnel to follow a two-step process in order to 

determine if a distribution was actually made for one of the six immediate and heavy financial needs noted above. 

http://www.masudafunai.com/showbio.aspx?Show=136
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In order to meet the substantiation requirements for making a hardship distribution on account of an immediate 

and heavy financial need, the plan examiner must find that both Step 1 and Step 2 are satisfied.  To view the 

memorandum and view Step 1 and Step 2, click here. 

Although the IRS’s internal memorandum does not have the force of law, by understanding how the IRS will 

analyze a plan sponsor’s hardship withdrawal substantiation process, plan sponsors should be able to improve 

their compliance posture. We recommend that plan sponsors print the IRS memorandum and place a copy in 

their plan document binder near the hardship withdrawal section for future reference. Should you have any 

questions, please call your relationship attorney.  

CALIFORNIA’S FEHC REGULATIONS TO FURTHER RESTRICT USE OF CRIMINAL HISTORY IN EMPLOYMENT 

DECISIONS 

By Jiwon J. Yhee  

Recently, California’s Fair Employment and Housing Council (“FEHC”) finalized new regulations that, among 

other things, would further restrict a California employer’s ability to use criminal history in employment decisions. 

A major highlight of these new regulations is a prohibition against an employer’s consideration of a job applicant 

or employee’s criminal history in making an employment decision if doing so would result in an adverse impact 

on individuals within a protected class, such as gender, race, and national origin. These new regulations open an 

additional avenue for job applicants and employees to bring claims against employer’s, as an employer’s use of 

an individual’s criminal history in a manner that has an adverse impact on any protected class will now be liable 

under the Fair Employment and Housing Act (“FEHA”).  

In order to make out a FEHA claim on an adverse impact theory under the new FEHC regulations, a job applicant 

or an employee must first successfully meet the burden of showing that an employer’s consideration of criminal 

history has an adverse impact on a protected group. Adverse impact may be established through the use of 

conviction statistics or by offering any other evidence that establishes an adverse impact. State or national level 

statistics that show “substantial disparities” in the conviction records of individuals with one or more protected 

characteristics are presumptively sufficient to establish an adverse impact, though such a presumption may be 

rebutted. 

Once a job applicant or employee successfully establishes that an employer’s consideration of criminal 

convictions creates an adverse impact, the burden then shifts to the employer to establish that its criminal 

history/conviction consideration policy or practice is nonetheless justifiable because it is job-related and consistent 

with business necessity. The employer must show that its policy or practice bears a reasonable relationship to 

successful performance on the job and in the workplace and measures the fitness of the job applicant or employee 

for specific positions. The employer must demonstrate that its policy or practice is appropriately tailored to the job 

position at issue and that it takes into account at least the following factors: (1) the nature and gravity of the 

criminal offense or conduct; (2) the time that has passed since the offense or conduct and/or completion of the 

sentence; and (3) the nature of the job held or sought. Depending on the policy or practice of the employer, the 

regulations set out in detail the ways in which an employer can prove that its policy or practice is appropriately 

tailored.  

 

 

https://www.irs.gov/pub/foia/ig/spder/tege-04-0217-0008.pdf
http://www.masudafunai.com/showbio.aspx?Show=8694
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Even if the employer is able to meet its burden of showing that its policy or practice is justifiable because it is job-

related and consistent with business necessity, a job applicant or employee can still prevail on an FEHA claim if 

he or she can show that there is a less discriminatory policy or practice that serves the goals of the employer just 

as effectively as the challenged policy or practice without significantly increasing the cost or burden on the 

employer. A less discriminatory policy may be one that, for example, looks for and at a more narrowly targeted 

list of convictions that are directly applicable to the job position sought by a job applicant or employee. 

The new FEHC regulations are expected to take effect on July 1, 2017, and its obligations and restrictions with 

respect to the obtainment and use of criminal history in employment decisions are in addition to those of the 

federal Fair Credit Reporting  Act (“FCRA”) and state and local “ban the box” laws that extend various protection 

to ex-offenders in California. In light of the growing complexity of the laws governing the use of an individual’s 

criminal history in employment decisions, including the new FEHC regulations, California employers should: (1) 

assess whether criminal background checks are beneficial or necessary to their business, (2) consult with legal 

counsel to determine the interplay between various federal, state, and local statutes and/or regulations with 

respect to seeking and using an individual’s criminal history in employment decisions, and (3) work with legal 

counsel to craft a narrow, appropriately tailored policy or practice that is job-related, consistent with business 

necessity, and that ideally provides for an individualized assessment of each job applicant or employee. 

 

 

For more information about this or any other employment law topic, please contact Frank Del Barto, Chair of the 

Employment, Labor & Benefits Group, at 847.734.8811 or via email at fdelbarto@masudafunai.com. 
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About the Employment, Labor & Benefits 

Group 

Masuda Funai’s Employment, Labor & Benefits 

Group provides expertise in all aspects of 

employment, labor and benefits law. Our 

attorneys represent management in everything 

from day-to-day counseling to drafting, 

negotiations, litigation in federal and state 

courts, executive and employment 

agreements, mergers and acquisitions, 

reorganizations, benefits and compensation 

plans, OSHA issues, union campaigns, 

collective bargaining, unlawful picketing and 

trust fund contribution matters. Our attorneys 

regularly conduct employment audits, present 

in-house supervisory training programs and 

seminars and publish articles and newsletters 

to help keep our clients up to date about the 

ever-changing world of employment, labor and 

benefits law. 

 

About Masuda Funai 

Masuda Funai is a full-service law firm representing 

international and domestic companies operating and 

investing in the United States. Our 40 attorneys located in 

Chicago, Schaumburg and Los Angeles counsel clients in 

every aspect of business, including establishing, 

acquiring, and financing operations; ownership, 

development and leasing of real estate; transfer of 

overseas employees to the U.S.; employment, labor, and 

benefits counseling and dispute resolution; intellectual 

property, copyright and trademark; business 

litigation; creditors' rights and business risk 

management; structuring the distribution and sale of 

products and services throughout the U.S. 
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